
United States Government Department of Energy 
Rocky Flats Office 

DATE S E P  2 i 1093 
REPLY TO 
AITN OF ERD SRG 11 140 

SUBJECT Nouce of Violation for OU2 Notificauon as per September 16 1993 Secretarial Gutdance 

TO Associate Deputy Secretary for Field Management, FM 1 HQ 
Generalcounsel GC 1 HQ- 
Assstant Secretary for Enviionmental Restorahon and Waste Management EM 1 HQ 
Assistant Secremy for Enviionment Safety and Health EH 1 HQ 

- - - - I -- - - - - - 

In compliance of the Septembei 16 and August 18 1993 memoranda from the 
Secretary we are providing 10 day follow on information from our September 
13 1993 memorandum (ERD HR 10792 attached) This infonauon is requued 
within 10 days of a Notice of Violauon as specified In the guidance informauon 
entitled Guidance on Management Procedures for Addressing responsibilir, foi 
Violauons of Environmental Requiiements and Related Fines and Penalues 

The Nouce of Violauon was received September 10 1993 (attached) from U S 
Envuonmenul Protecuon Agenq (EPA) and the Colorado Department of Health 
(CDH) for missing a milestone under our InterAgency Agreement (IAG) The 
missed milestone is foi the Final RCRA Facilihes InvesugauodRemedial 
Investi,ation (RFI/RI) Repoi t foi Operable Unit 2 (903 Pad Mound and East 
Trenches) 

In consultauon with EM 40 we have agieed to dispute the Nouce of Violnuon 
through the Dispute Resolution process laid out in the IAG The basis of the 
dispute IS that we have not missed the August 9 1993 milestone for the Frnal 
RFI/RI Report at this time (due to m August 12 1993 (attached) EPAlCDH stop 
the clock authorization on the schedule as of June 21 1993) but will miss it in 
the future Once the schedule stop the clock has been lifted we will miss the 
milestone by approximately nine months this makes us subject to addiuonal 
sripulated pendues of up to $355 000 (1 week at $5 000 and 35 weeks at 
$10 000) 

We will keep all paiwes infoimed on the piogress on the Dispute with EPA and 
CDH If you have any questions about this pleaqe contact James Hartman at 
966 5918 
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FM 1 GC 1 EM l & E H  1 
ERD SRG 11140 

cc w/Attachment 
A Rnmpeiraap EM 453 
R Schassbur,er ERD RFO 
M Roy OCC RFO 
H Rose ERD RFO 
S Grace ERD RFO 
N Hutchins EG&G 
W Busby EG&G 
A Pnmiose EG&G 
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Attachment to ERD SRG 11 140 

13'1 thin 24 hours 

JA) The nature of the allerred violation and of the environmental threat posed 
therebv, 

The nature of the violauon is the fiuluie to meet the InterAgency Agreement (IAG) milestone 
for submittal of the Final RCRA Faciliues InvestigatiodRemedial Invesugauon (RFunr) 
Report for Operable Unit 2 (903 Pad Mound and East Trenches) We missed the milestone 
for the Draft RFYRI Report, due March 12 1993 and as a result we are mlssing subsequent 
mllestones The Final RET/NReport due August 9 1993 is the second milestone to be 
missed for Operable Unit 2 We received the Notice of Violatlon on September 10 1993 
(attached) 

Theie is no immedidte enviionmental threat posed by this alleged violauon of the LAG 

IB) whether the alleged violation has been corrected. or is cont i nul n F , 

The alleged violation is continuing The U S Enviionmental Protecuon Agency @PA) and 
Colorado Depdrunent of Health (CDH) have told us verbally that once they receive the Draft 
RFYRI Report they will assess the amount of the stipulated pendues and then comct the 
schedules to put us back on track 

/C) t he bas is for the r e  crulatorv authoritv s disco very of the a lleged viol a tion 
l e  r & a  e .  Denartment or re  rtinu r rn t o w  
I nsnection), 

We informed the EPA and CDH in wiiung on August 12 1993 that we were going to miss the 
mllestone foi the Draft as well as the Final RFI/RI Reports 

(D) whether fines or  penalties are being assessed and. if so. the amou nt  . an d 

We have been noufied that once we submit the Dt aft RFI/RI Repon the regulators wll assess 
the amount of the supulated pendlties We a e  Subject to stipulated penalties of up to $5 000 
for the first week and $10 000 a week thereafter for each missed milestone Since the 
stipulated penalties are additive and we will be subject to the $5 OOO and $10 000 amounts 
for each missed milestone We wont know the actual amount uiitll we meet the milestones 
and negotiate with EPNCDH 

Before the stop the clock authorization fiom the regulators was received we were 
antlcipatmg appioxlmately a nine month delay in  both the Draft and Final RFYRI Reports 
Once the schedule is resumed we sull anucipate a nine month delay Thu would make up 
Subject for up to $355 000 for each hissed milestone (one week at $5 Ooo and 35 weeks at 
$10 000 equals $355 000) or $710 000 in stipulated penalties 

JE) whether duplicative notices were issued to the Dep artment and to n 
contractor for the same alleped - violation 

The notice WJS sent to DOE only 



Attachment to ERD SRG 11 140 

Within 10 working davs 

(A) 
allerred violation, reeardless of who received the notice, 

In this case DOE has accepted iesponsibility for the violation of the IAG for missing the 
milestone for the Diaft RFYRI Report This is based upon the March 29 1993 memorandum 
from R P Whitfield to the Acting Manager Rocky Fiats (attached) 

the demee of resDonsibilitv of the Denartment and its contractor for the 

113) whether the ODerations Office or anv affected contractor disaerees with 

Althouch we have told the EPA and CDH that we agree to the stlpulated penaltles for missing 
the milestone toi the Diaft M I  Repoi-t we disagree that we ale cuiizntly in  violation of the 
mllestone foi the Find RWRI Repoit 

A stop the clock authoiization was ieceived horn EPA and CDH on August 12 1993 
(attached) that ietroacuvely stopped the schedule as of  June 21 1993 Since the missed 
milestone date for this alleged violation was August 9 1993 we maintan that we have yet to 
miss the milestone Howevci once the schedule is restarted we will ultimately miss the 
milestone 

the leoal - or factual mounds - for the alleved violation, - - 

/C) whether the issuinP reoulatorv authority s p ronosed - resolution should be 
h Q  h t i  
neyotiate a different settlement. and 

In coordinauon with EM 40 we have apieed to dispute the notice of violnuon The Dispute 
will follow the Dispute Resolutlon piocess laid out in Part 19 of the IAG We wJ1 argue that 
the schedule wits stopped as of June 21 1993 theretore we could not have missed the August 
9 1993 date at this tiine 

We emphasize that although not cuirently in ViOl3t lOn of the IAG milestone tor the Final 
RFI/RI Report once the clack is izstli ted we will ultimately miss the mllestone 

ID, 
pccurring in the future 

The piimary ieason foi the missed milestone toi the Draft RFI/RI RepoiT was the falui-e to 
coordinate with EPNCDH in a umely mannei to iesolve the FY92 fundinglscope increase 
issue and to reach agreement on a schedule extension We have since developed a closer 
woriang relationship with EPNCDH to identify issues e a l y  on that potenually impact IAG 
deliverables and milestones 

the actions taken. or nronosed. to mevent similar nllered violations from 

As noted in D above we maintan that have not cuii-ently missed the milestone However we 
will be in the future once WG ievise the schedule can be determined 
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ERD SRG 11736 
RESOLUTION OF DISPUTE 

BACKGROUND 

July 21 1993 letter (93 DOE 08449) DOE to EPNCDH requestmg that the 

that we receive and a m  to gmdance on the methodology for the baselme nsk 
assessments - __ 

clock be stopped on the schedules for Operable Units 1 through 7 until such hme 

- -- - __ __  - - - -  -- - -I- 

f June 29 1993 letter (93 DOE 07580) DOE to EPNCDH ashng for clanficahon on - 
L the approach for the Operable Unit (OU) No 2 Baselme k s k  Assessment. 
L 

August 12 1993 letter EPNCDH to DOE notrfyrng that our July 21 request to stop b 

i the clock was granted because EPA and CDH believe that stoppage of work is 
necessary untd such tune as an agreement is reached among the pwes to the IAG on 
how the above issues will be resolved and unplemented The schedule stopped 
as of June 21 1993 for Operable Units 1 2 and 7 and August 12 1993 for Operable ! - 
Units 4 5 and 6 Operable Unit 3 ils of July 23 1993 

August 12 1993 letter (93 DOE 08698) DOE to EPNCDH nouficauon that we 
would miss the August 9 1993 milestone for the OU2 Final RFI/RI Report 

August 18 1993 memorandum (ERD SRG 08450) DOE to EG&G authonzation for 
EG&G to stop work on cemn parts of the RFl/RI Reports for OUs 1 7 

Dispute Resoluuon Committee (DRC) determination (made verbally wthln 5 days of 
the August 12 EPNCDH letter) that the schedule stoppage was appropnate as per Part 
24 (Work Stoppage) of the IAG 

Undated letter (received DOE mlulroom September 10 1993) EPNCDH to DOE 
nobficauon that 
has not met the milestone and is in violahon of the IAG you are hereby notdied 
that supulated penaltres are accrumg pursuant to Part 19 of the IAG penalttes will 
begm to accrue on the date DOE receives this notice of violation 

September 24 1993 letter (93 DOE 10930) DOE to EPNCDH mvohng Dispute 
Resolubon on 
the August 9 1993 milestone for submittal of the Final 

By falure to submit that document {Final R.FI/RI Report] DOE 

whether or not we are currently m violation of the IAG by missing 
RFI/RI Report. 
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RESOLUTION OF DISPUTE 

A It 1s agreed that DOE 1s in violatron of the IAG for the mlssed Fmd RFL'RI Report 
submittal mdestone This violahon contrnued for the perzod of August 9 1993 through 
Augusts 12 1993 (when the clock was stopped) In light of the retroachve nature of 
the EPAKDH August 12 stop work letter EPA agrees not to assess supulated penaltres 
for the penod August 9 12 1993 

It is understood that there is no provision in the IAG to llft work stoppages agreed to by 
the Dispute Resolutron Committee (DRC) as prescnbed by Part 24 of the LAG Work 
StoDDaee The IAG Coordinators agree to recommend to the Pmes of the IAG to 
amend the LAG to incorporate language on how to rescmd a work stoppage The 
proposal to amend the IAG would be according to Part 41 of the IAG mendment of 
Agreement. 
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RESOLUTION OF DISPUTE PAGE 2 
ERD SRG 11736 

Attachment 3 page 2 

- - - - - 
The proposed amendment to the IAG would be the addihon of the kxt below to the 
exlstmg language of Paragraph 164 

- - Any Party may request a work stoppage order to be 
, rescinded -Sui-request  shall-e -made in writing 6y the----- 

DRC member of the requesting Party, sent to-the DRC - 
members of all other Parties, and shall state the reason as 
to which the work stoppage order should be resunded If 
the DRC unanimously agrees to resand the work stoppage 
order, work shall resume immediately, unless the DRC 
establishes an alternate time upon which the work shall 
resume If the DRC fails to reach unanimous agreement 
within five (5) business days of the request to rescind the 
work stoppage, the issue shall be referred to the SEC 
Once the issue is referred to the SEC, the Lead Regulatory 
Agency member o f  the SEC shall render its deusion within 
five (5) business days and work shall proceed accordingly 
The procedures of Parts 12 and 16 shall apply as 
appropriate 

C The Coordinators agree to use the above process to rescrnd the work stoppage currently 
m effect whle the Parties undertake formal procedures to amend the IAG At the tune 
that the work stoppage IS kfted DOE shall submit proposed new mdestones for OU 2 
pursuant to Part 42 Extensions of the IAG The proposed new milestones shall be 
based on an extension penod equivalent to the hme III whch work was stopped 

I 

We the IAG Coordinators agree that the above resolves the dispute mvoked by DOE on 
September 24 1993 (background refenxce #8) 

- 
urger DOE IAG eoordinator 

& L ILL4 
Mart~n Hestmark EPA JAG Coordmator 

L=k",d &Lk- 
Gaqhaughrnan @bH IAG Coordmator 
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